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STATEMENT OF THE CASE
Nature of the Case
Mr. Roy appeals from the district court’s order denying his pro se motion to withdraw his
guilty plea and for appointment of counsel. He contends the district court abused its discretion in
denying his motion for appointment of counsel because he had a right to the assistance of
counsel pursuant to Idaho Code § 19-852(2)(c), and the district court did not make a finding that
his motion was frivolous. Mr. Roy submits this Reply Brief to respond to the State’s legal
argument.

Statement of Facts and Course of Proceedings
Mr. Roy included a statement of facts and course of proceedings in his Appellant’s Brief,
which he relies on and incorporates herein. (See Appellant’s Br., pp.1-4.)
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ISSUE
Did the district court abuse its discretion in denying Mr. Roy’s motion for appointment of
counsel?
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ARGUMENT
The District Court Abused Its Discretion In Denying Mr. Roy’s Motion For Appointment Of
Counsel
Mr. Roy argued in his Appellant’s Brief that the district court abused its discretion in
denying his motion for appointment of counsel because he had a right to the assistance of
counsel pursuant to Idaho Code § 19-852(2)(c), and the district court did not make a finding that
his motion was frivolous. (Appellant’s Br., pp.6-9.) The district court concluded the motion was
moot because Mr. Roy “filed a second appeal in this matter” and “will be appointed counsel for
that appeal.” (R., p.58, note 1.) The State appears to acknowledge that the district court denied
Mr. Roy’s motion for appointment of counsel because it concluded the motion was moot.
(Respondent’s Br., p.4.) The fact that the district court intended to appoint, and ultimately did
appoint, the State Appellate Public Defender to represent Mr. Roy on appeal did not moot
Mr. Roy’s request for counsel to assist him in the district court. The State cites no authority for
this proposition, and it appears to be a simple mistake on the part of the district court.
Instead of arguing that the district court properly concluded Mr. Roy’s motion was moot,
the State instead argues the district court did not abuse its discretion in denying Mr. Roy’s
motion because Mr. Roy really sought substitute counsel, as his appointed counsel never filed a
motion to withdraw. (Respondent’s Br., pp.5-8.) It is true that Mr. Roy was represented by a
public defender at earlier stages in these proceedings. But it also true that Mr. Roy’s public
defender did not assist Mr. Roy with his three post-judgment filings, all of which Mr. Roy filed
pro se. (45532 R., pp.25-46, 63-65, 90-116.) It is also true that the district court considered
these pro se motions on their merits. (R., pp.56-59, 123-25.)
More importantly, even if Mr. Roy’s motion should have been captioned as a motion for
substitution of counsel instead of a motion for appointment of counsel, the district court still
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abused its discretion in denying the motion. See State v. Severson, 147 Idaho 694, 702 (2009)
(stating trial court has discretion to grant motion for substitute counsel). A criminal defendant
has the statutory right to counsel at all critical stages of the criminal process. Idaho Code § 19852; I.C.R. 44; State v. Wade, 125 Idaho 522, 523 (Ct. App. 1994). A district court may deny a
motion for appointment of counsel if it finds the motion is frivolous. I.C. § 19-852(2)(c). A
motion is frivolous if a reasonable person with adequate means would not be willing to bring the
motion at his or her own expense. Id. The district court did not deny Mr. Roy’s motion for
appointment of counsel because it found his motion to withdraw his guilty plea was frivolous.
(R., p.58.) The district court did conclude that motion lacked merit, but it never addressed
Mr. Roy’s argument regarding the application of the cash bond posted by his mother. (R., pp.31,
34-38, 56-59.)
The fact that Mr. Roy arguably should have filed a motion for substitute counsel instead
of appointment of counsel is not significant for purposes of his argument on appeal. Mr. Roy
needed an attorney to help him with his post-judgment filings. He asked the district court to
appoint him an attorney for that purpose. The district court declined to do so because it intended
to appoint counsel to represent Mr. Roy on appeal. The district court abused its discretion
because its decision was not consistent with the legal standards applicable to the choice before it,
as specifically set forth in Idaho Code § 19-852(2)(c). See State v. Hedger, 115 Idaho 598, 600
(1989) (setting forth standard for abuse of discretion review).
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CONCLUSION
For the reasons stated above, as well as those set forth in his Appellant’s Brief, Mr. Roy
respectfully requests that his Court vacate its Opinion and Order on Defendant’s Motion to
Withdraw Guilty Plea and Appoint New Counsel, and remand this case to the district court with
instructions to grant Mr. Roy’s motion for appointment of counsel and proceed with any further
proceedings.
DATED this 11th day of September, 2018.

/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of September, 2018, I caused a true and
correct copy of the foregoing APPELLANT’S REPLY BRIEF, to be served as follows:

KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

AWR/eas

5

